COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION
AT RI CHVOND, SEPTEMBER 9, 2003
COMONVEALTH OF VIRG@ NI A, ex rel.

STATE CORPORATI ON COWM SSI ON,
Appl i cant,

V. CASE NO. | NS-2003-00024
RECI PROCAL OF AMERI CA and

THE RECI PROCAL GROUP,
Respondent s.

CLARI FYI NG ORDER

On July 11, 2003, the Deputy Receiver of Reciprocal of
Anerical filed an Application for Order Authorizing the
Conti nuation of Wrkers' Conpensation Disability Paynents by
Reci procal of Anmerica and The Reci procal Goup for Wrkers
Conmpensation C ai ns Deni ed Coverage by State CGuaranty
Associ ations ("Application”). Therein, the Deputy Receiver of
RCOA seeks a Comm ssion Order authorizing himto continue paynment
of nmedical and recurring partial or total disability paynents
for workers' conpensation clains that were assunmed by ROA
t hrough assunption reinsurance, or simlar transactions, and
denied or likely to be denied coverage by the applicable state

guaranty associ ati ons. ?

! Reciprocal of Anmerica and The Reciprocal Group are collectively referred to
herein as “ROA.”

2 ppplication at 1.



The Deputy Receiver of ROA specifically asserts that the
guaranty associ ations of the applicable states have refused, or
likely will refuse, to make certain workers' conpensation
i nsurance policy paynents for workers' conpensation clains that
ROA assuned from Sel f-Insured Trusts ("SI Ts") in Al abang,
Arkansas, Kentucky, and M ssouri and G oup Self-Insurance
Associations ("GSIAs") in Mssissippi, North Carolina, Tennessee
and Virginia (collectively referred to as the "Assuned
Busi nesses”) as a result of assunption reinsurance or simlar
transactions ("Assumed Clains").® The Deputy Receiver of ROA
notes that the Assuned Clains will |ikely not be paid, because
t he Assuned Busi nesses were not nenber insurers and/or the
policies under which the clains arose were not ROA policies.
These paynents total approximtely $125, 139 weekly.

The Deputy Receiver of ROA further asserts that the
i nsureds of the Assuned Busi nesses are direct insureds of ROCA
and, due to the necessity for continued paynent by the
reci pients thereof, requests authorization fromthe Conm ssion
to continue maki ng such paynents.* The Deputy Receiver of ROA
classifies the Agreenents as "assunption reinsurance."® The

Deputy Receiver of ROA asserts that the livelihood of many

3 Such Assumed Cl aims and assets of the Assumed Businesses were purportedly
assuned by ROA t hrough nerger agreenents or different forms of assunption
agreements (“Agreenments”). Application at 4.

4 1d.
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injured workers is dependent upon continued receipt of the
paynents and that a discontinuation of such paynments woul d cause
the recipients to suffer a substantial hardship.® The Deputy
Recei ver accordingly seeks an Order fromthe Conmm ssion
aut hori zing the continued paynment of workers' conpensation
i nsurance policy clainms assumed by ROA through assunption
reinsurance or simlar transactions and denied or likely to be
deni ed coverage by the applicable state guaranty associ ations.’
On July 25, 2003, the SDRs® of the Tennessee Conpanies fil ed
bj ections to ROA/ TRG Deputy Receiver Continuing to Make Certain
Wor kers' Conpensation Paynents that Could be Paid from
Alternative "Safety Net" Sources ("Qbjections”"). The SDRs of
t he Tennessee Conpani es contend that the case for paynent of the
Assuned Clainms is weak here, and it is unfair to create a
priority for these claimnts, because such claimnts may be able
to turn to uninsured enployers funds (e.g., the Virginia
Uni nsured Enpl oyers Fund), self-insured guaranty funds, bonds or
ot her surety posted by uni nsured enpl oyers, and recovery from

t he enpl oyer agai nst which the workers' conpensation paynment was

61d. at 9. The Deputy Receiver of ROA states that payments to approxi mately
450 injured workers are at stake. 1d. at 10.

" 1d.

8 The Special Deputy Receivers of Doctors Insurance Reciprocal (“DIR'), Risk
Retention Goup (“RRG), Anerican National Lawyers |Insurance Reci procal
(“ANLIR’), RRG and The Reciprocal Alliance (“TRA’), RRG are referred to
herein as the “SDRs.” DIR, ANLIR and TRA are referred to herein
collectively as the “Tennessee Conpanies.”
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awar ded.® The SDRs of the Tennessee Conpani es state that they
are not opposed generally to the paynent of "hardship" workers'
conpensation clainms that truly are "essential to the daily
sustenance of the recipients.” They challenge the paynent of
non- " hardshi p" nedi cal paynents to health care professionals and
institutions, such as hospitals, on the grounds that these
paynents represent "an unfair priority paynent to persons or
entities who are, in general, indistinguishable fromthe
[ Tennessee Conpanies'] insureds and third-party claimnts. "
The SDRs of the Tennessee Conpani es request that
(i) ROA/TRG be required to make good faith efforts to obtain
coverage by the applicable state guaranty association(s) for,
and to resist the denial by such association(s) of, the workers'
conpensation clainms in question, including |egal action where
necessary, and to report its efforts and the results of those
efforts to the Comm ssion and to any other party that has
entered an appearance in this matter; (ii) the Conm ssion hold a
heari ng at which ROAN TRG woul d bear the burden of proving that
the SITs and GSIAs in question were in fact "direct insureds"” of
ROA/TRG (iii) if the Conm ssion determ nes that the SITs and
GSI As in question were in fact ROA TRG "direct insureds,”
ROA/ TRG be required to prove which of the clainms in question

represent "hardship” clains that are truly "disability" clains

® uj ections at 3.

10 1d. at 8.



"essential to the daily sustenance of the recipients" and that
ROA/ TRG be permitted to continue to pay only such "hardship"
clainms; (iv) sufficient time be given before the requested
hearing to conduct reasonabl e discovery on the "direct insured"
and "hardshi p" issues; (v) to the extent recipients of the

wor kers' conpensation paynents in question have access to
"safety net" sources of paynent, such as (1) the Virginia

Uni nsured Enployers Fund or to a simlar fund or nmechanismin
anot her state, (2) a bond or other surety posted by a self-

i nsured enpl oyer, or (3) recovery fromthe enpl oyer agai nst

whi ch the workers' conpensation paynents were awarded, a stay be
i ssued prohibiting ROA TRG from continuing to pay the workers'
conpensation clainms in question until a final decision is nade
on the nmerits of the "direct insured"” and "hardship" issues;

(vi) the ROA/TRG Deputy Receiver be ordered to determ ne as soon
as possi bl e what such "safety net" paynents exist in each
affected state and to nmake arrangenents for the workers’
conpensation claimants in question to seek inmedi ate recovery in
each state fromthat safety net, including the notification of
those claimants of the availability of such paynments; and (vii)
t he ROA/ TRG Deputy Receiver be ordered to respond to the

obj ections raised by the SDRs of the Tennessee Conpanies within
10 business days detailing ROANTRG s efforts and progress (1) in
securing guaranty fund paynents for the former SIT and GSI A

policyholders in question, (2) in obtaining alternate funding



from"safety net" sources in applicable guaranty fund states,
and (3) in obtaining reinbursenent agreenments with the
appl i cabl e guaranty funds. !

The SDRs of the Tennessee Conpani es request that the
Comm ssion stay the continuation of workers' conpensation
paynents until the "direct insured" and "hardship" issues are

resolved on their merits.?*?

The SDRs of the Tennessee Conpani es
al so argue that the Deputy Receiver of ROA has failed to support
the Application legally and factually.®®

On August 8, 2003, the Deputy Receiver of ROA filed his
Response to the Tennessee Receivers' bjections to ROA TRG
Deputy Receiver Continuing to Make Certain Wrker's Conpensation
Paynments that Could be Paid fromAlternative "Safety Net"
Sources ("Response to bjections”). Therein, the Deputy
Receiver clains that he is pursuing systematically different
resources (aside fromreceivership assets) for paynment of the
wor kers' conpensation insurance policy benefits, including the
so-called "Safety Net," but asserts that to prevent substanti al
hardship to the recipients, continuation of these paynents by
the Deputy Receiver of ROA is necessary. He clains again that

the policyholders of the SITs and the GSIAs are "direct

i nsureds” and a direct responsibility of ROA and he submts

1 9d. at 11-12, 24-25.
12.1d. at 15.

131d. at 16-22.



that the nmethod of case-by-case segregation suggested by the
SDRs of the Tennessee Conpani es anong the recipients of those
deened to constitute true "hardship"” clainms would be highly
subj ective and inperm ssibly discrimnate anong simlarly
situated creditors.' The Deputy Receiver of ROA further
outlines his ongoing efforts to seek rei nbursenent from ot her
sources for these clains and asserts that there are potenti al
probl ems with some of the proposed "Safety Net" sources.®® The
Deputy Receiver of ROA continues to maintain that claimnts of
the SITs and the GSIAs are "direct insureds” of ROA, that such
paynments constitute "hardship” paynents, and that the Deputy
Recei ver of ROA proposes continued paynents as in "interim
measure” until reinbursenment or paynent from other sources can
be secured.'® The Deputy Receiver of ROA concludes by seeking a
Conmmi ssion Order that authorizes himto continue workers
conpensation insurance policy benefits for clains assuned by ROA
t hrough assunption reinsurance, or simlar transactions, and
denied or likely to be denied coverage by the applicable state
guaranty associ ations. '

On August 14, 2003, the Commi ssion entered an Order

Schedul i ng Hearing on Application and on August 18, 2003, the

Response to (bjections at 6.
15 1d. at 6-13.
1 1d. at 13-20.

71d. at 20.



Commi ssion entered an Order Carifying Previous Oder
("Orders"). In the Oders, the Comm ssion schedul ed a hearing
for Septenber 17, 2003, to determ ne whether the insureds of the
Assuned Busi nesses are direct insureds of ROA and therefore a
direct responsibility of ROA or, if not, whether such insureds
claims should be treated as "hardshi p” clains. The Comm ssion
further ordered that the Deputy Receiver of ROA is not directed
or authorized to nake any workers' conpensation insurance policy
paynents to claimants of the SITs or GSIAs until further Order
of the Conmi ssion.

On August 14, 2003, the Virginia Property and Casualty
| nsurance CGuaranty Association ("VPCIGA") filed the Qbjection of
Virginia Property and Casualty |Insurance Guaranty Association to
Paynment by Reciprocal of Anerica and The Reciprocal G oup of
Wor kers' Conpensation Cains ("VPCl GA (bjection"). Therein, the
VPCl GA avers that § 38.2-1509 of the Code of Virginia!® addresses
how t he assets of the ROA estate nay be distributed and that the
Conmi ssion has no authority to deviate therefrom?® The VPCl GA
al so asserts that if workers' conpensation clains under ROA
i nsurance policies are paid now, it is likely that the claimnts
will receive a greater percentage of their clainms than will the

guaranty associ ations and other claimants with simlar

8 Al statutory references are to the Code of Virginia.

19 VPCI GA bj ection at 3-4.



priorities.?® Hence, the VPCI GA requests that the Conmi ssion not
permt: (i) any paynents to be made on any workers
conpensation claimunless it is a claimunder a policy issued by
ROA; (ii1) any paynent of any cl ai munder any policy of ROA ot her
t han paynents under § 38.2-1509 A until it can be determ ned
that such paynments can be nade w thout creating an inproper
preference; (iii) any paynent on any workers' conpensation claim
until the Deputy Receiver of ROA provides the Comm ssion and
ot her parties additional information to support the Application;
and (iv) any paynent to any provider of medical services until
it can be determ ned that such paynents can be made w t hout
creating an inproper preference.?

On August 18, 2003, the Indiana |Insurance Guaranty
Associ ation, the Kansas |Insurance Guaranty Associ ation, the
M ssi ssi ppi | nsurance Guaranty Associ ation, the Tennessee
| nsurance CGuaranty Associ ation, and the Texas Property and
Casual ty I nsurance CGuaranty Association (" Guaranty
Associations") filed a Notice of Participation of Certain
Guaranty Funds ("Notice of Participation”) and their QObjection
of Certain Guaranty Funds to ROA/ TRG Deputy Receiver's
Application to Continue to Make Certain Wrkers' Conpensation
Paynents ("GA (bjections”). Therein, the Guaranty Associ ations

claimthat giving special priority to workers' conpensation

20 1d. at 5.

2L 1d. at 8-9.



claimants as requested in the Application would constitute an
illegal preference in violation of § 38.2-1509 B. Mreover, the
Guaranty Associ ations argue that no "hardshi p" exception to the
order of priority of distribution exists in the Virginia insurer
liquidation statute.?* The Guaranty Associations al so aver that
t he Deputy Receiver of ROA s argunent that the Assuned

Busi nesses are direct insureds of ROA is without nerit.®® The
Guaranty Associ ations request that the Comm ssion deny the
Appl i cati on.

On August 22, 2003, the Coastal Region Board of Directors
and the Al abama Subscribers it represents ("Coastal") filed the
Coastal Region Board of Directors' Mtion for Clarification of
Order Scheduling Hearing and Application ("Mtion"), wherein
Coastal requests that the Comm ssion clarify its previous Orders
as to whether the hearing to be held on Septenber 17, 2003 wil|
be a final determ nation as to whether the insureds of the
Assuned Busi nesses are direct insureds of ROA. Coastal requests
that, if the Comm ssion so intends, it should instead |imt the
hearing to determ ni ng whether or not to approve the Application
wi t hout any prejudice to the right of any insured to present
argunment and evidence with respect to its status as a

pol i cyhol der entitled to the priority created by § 38. 2-

22 Notice of Participation at 3-4.

2 GA njections at 8.
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On August 27, 2003, the Kentucky Caimants® filed the
Kentucky C ai mants Joi nder in Coastal Region Board of Directors
Motion for Clarification of Order Scheduling Hearing on
Application ("Joinder Mdtion"). In their Joinder Mtion, the
Kentucky C ai mants express the sane concerns rai sed by Coast al
as to the scope of the hearing to be held on Septenber 17, 2003,
on these issues and request that the Comm ssion clarify what is
to be determned at the aforesaid hearing and limt its scope
appropriately in accordance with Coastal's Mtion.

On August 28, 2003, the Deputy Receiver of ROA filed the
Deputy Receiver's Response to Objection of Virginia Property and
Casual ty I nsurance CGuaranty Association to Paynment by Reci procal
of Anmerica and The Reci procal G oup of Wrkers' Conpensation
Clains ("Response to VPCIGA"). Therein, the Deputy Receiver of
ROA clainms that the VPCI GA (bjection was not tinely filed. The
Deputy Receiver of ROA renews his request that the Conmm ssion
enter an Order authorizing himto continue maki ng nedi cal and

recurring partial or total disability paynents for certain

%4 Motion at 3.

% Clark Regional Medical Center, T.J. Samson Conmunity Hospital, Pineville
Conmuni ty Hospital, Hi ghlands Regional Medical Center, Twi n Lakes Regi onal
Medi cal Center, Hardin Menorial Hospital, Gateway Regi onal Medical Center,
Regi onal Medi cal Center/Trover Cinic Foundation, Mirray-Calloway County
Hospital, Omensboro Mercy Health System Harrison Menorial Hospital, River

Val | ey Behavi oral Health Hospital, Mihlenberg Conmunity Hospital, and Lincoln
Trail Hospital will be referred to herein as the “Kentucky C ai mants.”
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wor kers' conpensation clai ns assumed by ROA 2° The Deputy

Recei ver of ROA expresses his willingness to provide evidence at
t he Septenber 17, 2003, hearing to support the propositions that
ROA treated the Assunmed Business insureds as direct insureds not
only by characterizing the transaction as direct insurance in
financi al documents but al so, where applicable, by paying the
prem umtax and the guaranty fund assessnent for the Assuned
Busi ness. '

On Septenber 2, 2003, the Deputy Receiver of ROA filed the
Deputy Receiver's Response to bjection of Certain Guaranty
Funds to ROA/ TRG Deputy Receiver's Application to Continue to
Make Certain Wrkers' Conpensation Paynents ("Response to
Guaranty Associations”). Therein, the Deputy Receiver of ROA
makes simlar argunents to those nade in his Response to VPCl GA
The Deputy Receiver of ROA argues that the GA (bjections should
be overrul ed and that paynents to, or for the benefit of,
certain injured workers and their famlies should not be further
di srupt ed. %8

On Septenber 4, 2003, the SDRs of the Tennessee Conpani es
filed the Special Deputy Receivers' Mtion for Carification of
Order Scheduling Hearing on Application. ("Mtion for

Clarification"). Therein, the SDRs of the Tennessee Conpani es

26 Response to VPCI GA at 1.
27 1d. at 8.

28 Response to Guaranty Associations at 2.
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request clarification on the issues to be addressed at the
Septenber 17, 2003, hearing pertaining to the workers
conpensati on i nsurance policy paynents issues raised in the
Application. The SDRs of the Tennessee Conpani es assert that
there are three issues to be determ ned at the Septenber 17,
2003, hearing for which the Deputy Receiver of ROA bears the
burden of proof: (i) whether paynment of the workers
conpensation policy clains will create an illegal preference;
(1i) whether the enployers that were nmenbers of the SITs and
GSl As in question becanme "direct insureds" of ROA and, if so, on
what date, and (iii) whether the clains of the workers
conpensation claimants in question are in fact "hardship”
cl ai ms. °

We agree that the Application raises a nunber of issues,
both | egal and factual. Mreover, we did not contenpl ate that
the approximately 450 injured workers referenced in the
Application would need to be present at the Septenber 17, 2003,
hearing to prove that they possess hardship clainms. |Instead, as
we stated in our previous Orders, the purpose of the
Septenber 17, 2003, hearing is to answer certain | egal questions
raised in the Application. Specifically, the parties to this
case should be prepared to address: (i) whether the paynents
requested to be nade by the Deputy Receiver of ROAin his

Application are permtted to be made in light of the provisions

2% Mbtion for Carification at 8.
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of 8§ 38.2-1509; (ii) whether any or all of the SITs and GSI As or
enpl oyers thereof may |l egally be considered direct insureds of
ROA; (iii) whether the requested paynents may be made under the
"har dshi p" provisions of the Final O der Appointing Receiver for
Rehabilitation or Liquidation entered by the Grcuit Court for
the Gty of R chnond on January 29, 2003, or whether such
"hardshi p* paynents may be nade pursuant to sonme other statutory
provi sion; and/or (iv) what criteria should govern the
determ nati on of what constitutes a "hardship” claim The
Comm ssion wi shes to have these | egal questions argued at the
Septenber 17, 2003, hearing prior to naking a determ nation as
to whether any paynents should be nmade as requested in the
Application. The factual questions of who is entitled to
recei ve paynent, how rmuch the paynment shoul d be, whether an
individual falls wthin any established "hardshi p" criteria, and
whet her the individual SITs and GSI As or enpl oyers thereof
factually nay be considered direct insureds of ROA are to be
answered in the first instance by the Deputy Receiver of ROA
after the Conm ssion enters an Order addressing the | egal
guesti ons.

Accordingly, I'T IS ORDERED THAT:

(1) The parties that plan to participate in the hearing
schedul ed for Septenber 17, 2003, to address the issues raised
in the Application should be prepared to address the follow ng

i ssues: (i) whether the paynents requested to be made by the
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Deputy Receiver of ROAin his Application are permtted to be
made in light of the provisions of § 38.2-1509; (ii) whether any
or all of the SITs and GSI As or enployers thereof may |egally be
considered direct insureds of ROA; (iii) whether the requested
paynments may be nmade under the "hardshi p" provisions of the
Final Order Appointing Receiver for Rehabilitation or
Li qui dation entered by the Grcuit Court for the Gty of
Ri chnond on January 29, 2003, or whether such "hardship"
paynents nay be nade pursuant to some other statutory provision
and/or (iv) what criteria should govern the determ nati on of
what constitutes a "hardship" claim and

(2) This matter is continued.

AN ATTESTED COPY hereof shall be sent by the Cerk of the
Comm ssion to all persons on the official Service List in this
matter. The Service List is available fromthe Cerk of the
State Corporation Comm ssion, c/o Docunent Control Center,
1300 East Main Street, First Floor, Tyler Building, R chnond,

Virginia 23219.
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